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PART  I 

[THE  NEW  YORK  TIMES  April  9,  1970] 


Canada  Acts  in  JJ.N + 

To  Protect  Arctic 
Against  Oil  Spills 


By  SAM  POPE  BREWER 

•Btriti  V*  Th*  N«w  Tor*  Tm«* 

UNITED  NATIONS,  N.  Y., 
April  8 — Canada  h.n  taken 
action  her*  to  protect  her 
rights  to  defend  her  Arctic, 
coasts  against  possible  oil  pol¬ 
lution  if  tankers  begin  using 
the  Northwest  Passage. 

This  has  been  an  object  of 
Increasing  concern  to  Canadians 
in  recent  months  since  the 
tanker  Manhattan  used  that 
rou’e  1  a ot  summer. 

Yesterday  the  Canadian  rep¬ 
resentative,  Yvon  Beaulne,  pre 
sented  to  Secretary  General 
Thant  a  notice  that  Canada  had 
changed  her  position  regarding 
jurisdiction  over  coastal  waters 
by  the  International  Court  of 
Justice  at  The  Hague. 

The  decision  became  known 
here  today  after  Prime  Minister 
Pierre  !  Iliott  Trudeau  had  an¬ 
nounced  it  in  Parliament. 

Long  standing  Canadian  ac¬ 
ceptance  of  the  World  Court's 
jurisdiction  was  withdrawn  and 
replaced  by  a  new  statement  of 
position  that  is  the  same  except 
for  one  paragraph. 

That  paragraph  says  Canada 
recognizes  the  authority  of  t he j 
court  but  retains  jurisdiction! 
over  "disputes  arising  nut  of  nr 
torn  ernlng  jurisdiction  or  rights! 
claimed  or  exercised  by  Canada 
in  respect  of  the  conservation, 
management  or  exploitation  of 
the  living  resources  of  the  sea. 
or  in  respect  of  the  prevention 
or  control  of  pollution  or  con 
lamination  of  the  marine  en 
marine  areas 
the  coast  of 


m 


to 


'  iron  merit 
adjacent 
Canada.” 

Under  the 
Charter,  such 


United  Nations 
statements  of 
recognition' of  the  authority  of 
the  International  Court  of 
Justice  are  made  bv  declarations 
to  the  Secretary  General,  who 
tin  turn  inform*  tb»  court  an« 
U.C  member  naitfltu,  . 


Control  Bill  Offered 

OTTAWA,  April  R  (Canadian 
Press) — A  Government  bill  pre- 
sented  in  the  Commons  today 
would  set  up  shipping  safety- 
control  zones  of  up  to  200  miles 
wide  to  prevent  pollution  In  the 
Canadian  Arctic, 

The  bill,  given  routine  first 
reading,  applies  to  both  open  ’ 
and  frozen  waters  adjacent  to 
the  mainland  and  is  rinds  of  the 
Arctic  and  would  impose  fines 
up  to  $11)0,000  for  an  offence 
■  Just  hcfme  the  hill  was  Intro¬ 
duced  Prime  Minister  Trudeau 
told  the  House  that  (  anada  had 
submitted  a  reservation  throu  Rh 
the  United  Nations  to  the  Inter 
national  Court  of  Justice.  The 
reservation  savs  that  Canada 
will  not  recognize  the  court's 
jurisdiction  in  anv  litigation 
that,  may  arise  from  the  pollu¬ 
tion  bill. 

Also  presented  In  the  Com¬ 
mons  was  a  hill  that  would  ex¬ 
tend  Canada's  territorial  sea 
from  the  present  three  miles 
to  12. 

This  would  allow  the  Govern¬ 
ment.  to  draw  exclusive  Cana¬ 
dian  fishing  zones  for  waters  In 
reed  of  conservation  protection. 
About  50  states  already  claim 
territorial  *ea  of  12  milea  or 
mor*. 


[Cartel,  INTERNATIONAL  LAW  (3rd  ed.,  1976)  801] 


UNITED  STATES’  ATTITUDE  TOWARDS  THE 
ARC  TIC  AND  CANADA  S  REPLY 

The  following  statement  was  released  by  the  State  Department  of  the  United 
States  on  April  I  5th,  1070: 

‘‘Last  week  the  Canadian  government  introduced  in  the  House  of  Com¬ 
mons  two  bills  dealing  with  pollution  in  the  arctic,  fisheries  and  the  limits  of 
the  territorial  sea.  The  enactment  and  implementation  of  these  measures 
would  affect  the  exercise  by  the  USA  and  other  countries  of  the  tight  to 
freedom  of  the  seas  in  large  areas  of  the  high  seas  and  would  adversely  affect 
our  effort*  to  reach  international  agreement  on  the  use  of  the  seas. 
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The  hills  seek  to  establish  pollution  zones  in  arctic  waters  up  to  100  miles 
from  every  point  of  Canadian  coastal  territory  above  the  60th  parallel.  With¬ 
in  these  zones,  Canada  would  assert  the  right  to  control  all  shipping,  to 
prescribe  standards  of  vessel  construction,  navigation  and  operation,  and  to 
prohibit,  if  Canada  deemed  it  necessary,  the  free  passage  of  vessels  in  those 
waters.  Additionally,  the  legislation  seeks  to  authorize  the  establishment  of 
exclusive  Canadian  fisheries  in  areas  of  the  high  seas  beyond  12  miles,  such 
as  the  Gulf  of  St.  Lawrence,  and  the  Bay  of  Fundy,  and  of  a  1  2-mile  terri¬ 
torial  sea  off  Canadian  coasts. 

International  law  provides  no  basis  for  these  proposed  unilateral  exten¬ 
sions  of  jurisdictions  on  the  high  seas,  and  the  USA  can  neither  accept  nor 
acquiesce  in  the  assertion  of  such  jurisdiction. 

We  are  concerned  that  this  action  by  Canada  if  not  opposed  by  us,  would 
be  taken  as  precedent  in  other  parts  of  the  world  for  other  unilateral  in¬ 
fringements  of  the  freedom  of  the  seas.  If  Canada  had  the  right  to  claim  and 
exercise  exclusive  pollution  and  resources  jurisdiction  on  the  high  seas,  other 
countries  could  assert  the  right  to  exercise  jurisdiction  for  other  purposes, 
wlme  reasonable  and  some  not  but  all  equally  invalid  according  to  inter¬ 
national  law,  merchant  shipping  would  be  severely  restricted,  and  naval 
mobility  would  be  seriously  jeopardized.  The  potential  for  serious  inter¬ 
national  dispute  and  conflict  is  obvious. 

The  USA  has  long  sought  international  solutions  rather  than  national 
approaches  to  problems  involving  the  high  seas  We  are  working  for  appro¬ 
priate  action  within  the  UN  framework  looking  toward  the  conclusion  of  a 
new  international  treaty  dealing  with  the  limit  of  the  territorial  sea,  freedom 
of  transit  through  and  over  international  straits  and  defining  preferential 
fishing  rights  for  coastal  States  on  the  high  seas. 

We  are  also  seeking  new  international  means  for  controlling  pollution  on 
the  high  seas.  [In  1969)  47  countries,  including  the  USA  and  Canada  partici¬ 
pated  in  the  preparation  of  two  international  conventions  estabhsing  the 
right  of  a  coastal  State  to  take  certain  limited  anti  pollution  measures  against 
vessels  on  the  high  seas,  and  also  imposing  strict  liability  upon  the  owners  of 
vessels  responsible  for  pollution.  These  conventions  which  the  USA  has 
recently  signed  were  concluded  under  UN  auspices  at  Brussels.  Other  inter¬ 
national  approaches  to  control  of  pollution  arc  underway  at  NATO  and  the 
UN.  Moreover,  the  USA  is  acutely  aware  of  the  peculiar  ecological  nature  of 
the  arctic  region,  and  the  potential  dangers  of  oil  pollution  in  that  area.  The 
arctic  is  a  region  important  to  all  nations  in  its  unique  environment,  its  in¬ 
creasing  significance  as  a  world  trade  route  and  as  a  source  of  natural 
resource*.  We  believe  the  arctic  beyond  national  jurisdiction  should  be  sub¬ 
ject  to  internationally  agreed  rules  protecting  its  assets,  both  living  and 

non-living,  and  have  noted  with  pleasure  the  Canadian  Prime  Minister’s 
public  statement  that  Canada  would  be  prepared  to  enter  into  multilateral 
efforts  to  develop  agreed  rules  of  environmental  protection.  To  this  end,  we 
intend  shortly  to  ask  other  interested  States  to  join  in  an  international  con¬ 
ference  designed  to  establish  rules  for  the  arctic  beyond  national  jurisdiction 
by  international  agreement.  We  would  be  pleased  if  Canada  were  to  join  us 
in  organizing  such  a  conference. 

We  regret  that  the  Canadian  government,  while  not  excluding  these  co¬ 
operative  international  approaches  to  our  mutual  problems  involving  the 
oceans,  now  proposes  to  take  unilateral  action  to  assert  its  own  jurisdiction 
and  establish  its  own  rules  pending  the  conclusion  of  international  agree¬ 
ments  satisfactory  to  it.  For  the  reasons  indicated  earlier  the  USA  cannot 
accept  these  unilateral  jurisdictional  assertions  and  we  have  urged  the  Cana¬ 
dian  government  to  defer  making  them  effective  while  co-operating  in  effort* 
promptly  to  reach  internationally  agreed  solutions 

If,  however,  the  Canadian  government  is  unwilling  to  await  international 
agreement,  we  have  urged  that  in  the  interest  of  avoiding  a  continuing  dis¬ 
pute  and  undermining  our  efforts  to  achieve  international  agreement,  that 
we  submit  our  differences  regarding  pollution  and  exclusive  fisheries  juris¬ 
diction  beyond  I  2  miles  to  the  international  court  of  justice,  the  forum 
where  disputes  of  this  nature  should  rightfully  be  settled.  Canada’s  action 
last  week  excluded  such  disputes  from  its  acceptance  of  the  international 
court’s  compulsory  jurisdiction.  However,  such  action  only  prevents  Canada 
from  being  forced  into  the  court.  It  does  not  preclude  Canada  voluntarily 
joining  with  us  in  submitting  these  disputes  to  the  court  or  an  appropriate 
chamber  of  the  court. 

With  respect  to  the  12-mile  limit  on  the  territorial  sea,  we  have  publicly 
indicated  our  willingness  to  accept  such  limit,  but  only  as  part  of  an  agreed 
international  treaty  also  providing  for  freedom  of  oassaae  through  anri  n»r 
international  straits.  .  .  . 

The  history  of  US-Canadian  relations  is  unique  in  world  affairs  for  its 
closeness  and  co-operation.  We  are  confident  that,  in  this  spirit,  our  two 
countries  will  continue  to  resolve  our  differences  amicably  and  with  mutual 
understanding." 

In  response  to  the  above  statement,  the  Canadian  government  handed  to  the 
United  States  government  on  April  1 6th,  1970,  a  note  which  is  summarized  as 
follows: 

"The  Canadian  Government  is  unable  to  accept  the  views  of  the  USA 
Government  concerning  the  Arctic  waters  pollution  prevention  bill  and  the 
amendments  to  the  Territorial  Sea  and  Fishing  /ones  Act  and  regrets  that 
the  USA  is  not  prepared  to  accept  or  acquiesce  in  them.  I  he  Canadian 
Government  cannot  accept  in  particular  the  view  that  international  law 
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provides  no  basis  for  the  proposed  measures.  For  many  years,  large  numbers 
of  States  have  asserted  various  forms  of  limited  jurisdiction  beyond  their 
territorial  sea  over  marine  areas  adjacent  to  their  coasts.  I  he  position  of  the 
USA  Government  is  that  the  waters  beyond  a  three-mile  limit  are  high  seas 
and  that  no  State  has  a  right  to  exercise  exclusive  pollution  or  resources 
jurisdiction  on  the  high  seas  beyond  a  three-mile  territorial  sea  I  he  (  anadian 
Government  does  not  accept  this  view  which  indeed  the  USA  itself  does  not 
adhere  to  in  practice.  For  example,  as  early  as  I  790,  at  a  time  when  the 
international  norm  for  the  breadth  of  the  territorial  sea  was  without  question 
three  mdes,  the  USA  claimed  jurisdiction  up  to  twelve  miles  for  customs 
purposes  and  enacted  appropriate  enforcement  legislation,  which  is  still  in 
force.  Since  1935  the  USA  has  claimed  the  authority  to  extend  customs  en¬ 
forcement  activities  as  far  out  to  sea  as  62  miles,  in  clear  contradiction  of 

applicable  international  law  In  1966  the  USA  established  exclusive  fisheries 
jurisdiction  beyond  its  three-mile  territorial  sea  extending  out  to  twelve 
miles  from  shore,  and  the  USA  has  just  passed  analogous  legislation  asserting 
exclusive  pollution  control  jurisdiction  beyond  its  three-mile  territorial  sea 
and  up  to  twelve  miles.  Canada  reserves  to  itself  the  same  rights  as  the  USA 
has  asserted  to  determine  for  itself  how  best  to  protect  its  vital  interests, 
including  in  particular  its  national  security.  It  is  the  further  view  of  the 
Canadian  Government  that  a  danger  to  the  environment  of  a  State  consti¬ 
tutes  a  threat  to  its  security.  Thus  the  proposed  Canadian  Arctic  waters 
pollution  prevention  legislation  constitutes  a  lawful  extension  of  a  limited 
form  of  jurisdiction  to  meet  particular  dangers,  and  is  of  a  dif  ferent  order 
from  unilateral  interferences  with  the  freedom  of  the  high  seas  such  as,  for 
example,  the  atomic  tests  carried  out  by  USA  and  other  States  which,  how¬ 
ever  necessary  they  may  be,  have  appropriated  to  their  own  vast  areas  of 
the  high  seas  and  constituted  grave  perils  to  those  who  would  wish  to  utilize 
such  areas  during  the  period  of  the  test  blast.  The  most  recent  example  of 
such  a  test  by  the  USA  and  its  consequences  for  the  freedom  of  the  high 
seas,  as  was  pointed  out  by  some  Governments  at  that  time,  occurred  in 
October  1969  when  the  USA  warned  away  shipping  within  a  50-mile  radius 
of  the  test  it  was  conducting  at  Amchitka  Island.  The  proposed  anti-pollution 
legislation,  proposed  fisheries  protection  legislation  and  the  proposed  1  2-mile 
territorial  sea  constitute  a  threat  to  no  Slate  and  a  peril  to  no  one. 

It  is  a  well-established  principle  of  international  law  that  customary  inter¬ 
national  law  is  developed  by  State  practice.  Recent  and  important  instances 
of  such  State  practice  on  the  law  of  the  sea  are,  for  example,  the  Truman 
proclamation  of  1945  proclaiming  USA  jurisdiction  over  the  continental 
shelf  and  the  unilateral  establishment  in  1966  by  USA  of  exclusive  fishing 
zones.  Overwhelming  evidence  that  international  law  can  be  and  is  developed 
by  State  practice  lies  in  the  fact  that  in  1958,  at  the  time  of  the  first  of 
recent  failures  of  the  international  community  to  reach  agreement  on  the 
breadth  of  the  territorial  sea,  some  14  States  claimed  a  1  2-mile  territorial 
sea,  whereas  by  1970  some  45  States  have  established  a  territorial  sea  of  1  2 
miles  or  more.  Indeed,  the  three-mile  territorial  sea,  now  claimed  by  only 
24  countries,  was  itself  established  by  State  practice. 

The  USA  Government  is  aware  of  the  major  efforts  made  by  Canada  at 
the  19S8  and  I960  Geneva  Law  of  the  Sea  Conferences  to  bring  about  an 
agreed  rule  of  law  on  the  breadth  of  the  territorial  sea  and  on  the  breadth  of 
contiguous  zones  for  the  exercise  of  various  other  types  of  limited  jurisdic¬ 
tion  Subsequent  to  the  failure  of  the  |9SH  ami  I960  Conferences,  Canada 
joined  with  other  countries  in  a  further  extensive  and  vigorous  multilateral 
campaign  to  bring  about  agreement  on  these  questions,  but  these  efforts 
failed  because  the  USA  ultimately  declined  to  participate  in  them.  In  1964, 
when  Canada  passed  legislation  establishing  a  nine-mile  contiguous  fishing 
zone,  the  USA  objected  to  it,  only  to  follow  suit  two  years  later,  thereby 
confirming  its  acquiescence  in  both  the  substance  and  the  manner  of 
Canada’s  action.  In  discussions  between  Canada  and  the  USA  from  time  to 
time  over  the  last  ten  years,  Canada  has  made  clear  its  serious  concern  over 
the  unresolved  questions  of  the  breadth  of  the  territorial  sea  and  the  rights 
of  coastal  Stales  to  assert  limited  forms  of  jurisdiction  beyond  the  territorial 
sea  for  the  purpose  of  protecting  their  vital  interests.  With  respect  to  the 
Arctic  W'aters  Pollution  Prevention  Bill,  the  Canadian  delegation  at  the 
November  1969  Brussels  IMCO  Conference  made  strenuous  efforts  to  bring 
about  international  agreement  on  effective  pollution  prevention  measures, 
but  the  results  of  that  Conference  fell  short  of  effective  protection  for 
coastal  States  and  the  world’s  marine  environment. 

It  is  well  known  that  Canada  takes  second  place  to  no  nation  in  pressing 
for  multilateral  solution*  to  problems  of  international  law,  and  that  Canada 
has  repeatedly  and  consistently  shown  its  good  faith  by  its  continuous 
efforts  to  produce  agreed  rules  of  law.  The  Canadian  Government  is,  how¬ 
ever,  determined  to  fulfil  its  fundamental  responsibilities  to  the  Canadian 
people  and  to  the  international  community  for  the  protection  of  Canada’s 
offshore  marine  environment  and  its  living  resources,  and  the  proposed 
legislation  is  directed  to  these  ends. 

The  Canadian  Government  has  long  been  concerned  about  the  inade¬ 
quacies  of  international  law  in  failing  to  give  the  necessary  protection  to  the 
marine  environment  and  to  ensure  the  conservation  of  fisheries  resources. 
The  proposed  anti-pollution  legislation  is  based  on  the  overriding  right  of 
self-defence  of  coastal  States  to  protect  themselves  against  grave  threats  to 
their  environment.  Traditional  principle*  of  international  law  concerning 
pollution  of  the  sea  are  based  in  the  main  on  ensuring  freedom  of  navigation 
to  shipping  States,  which  are  now  engaged  in  the  large  scale  carnage  of  oil 
and  other  potential  pollutants.  Such  traditional  concepts  are  of  little  or  no 
relevance  anywhere  in  the  world  if  they  can  be  cited  as  precluding  action  by 
a  coastal  State  to  protect  this  environment.  Such  concepts  are  particularly 
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irrelevant,  however,  to  an  area  having  the  unique  characteristics  of  the 
Arctic,  where  there  is  an  intimate  relationship  between  the  sea,  the  ice  and 
the  land  and  where  the  permanent  defilement  of  the  environment  could 
occur  and  result  in  the  destruction  of  whole  species.  It  is  idle,  moreover,  to 
talk  of  freedom  of  the  high  seas  with  respect  to  an  area,  large  parts  of  which 
are  covered  with  ice  throughout  the  year,  other  parts  of  which  are  covered 
with  ice  most  of  the  year,  and  where  the  local  inhabitants  use  the  frozen  sea 
as  an  extension  of  the  land  to  travel  over  it  by  dogsled  and  snowmobile  far 
more  than  they  can  use  it  as  water.  While  the  Canadian  Government  is  deter¬ 
mined  to  open  up  the  Northwest  Passage  to  safe  navigation,  it  cannot  accept 
the  suggestion  that  the  Northwest  Passage  constitutes  high  seas. 

In  these  circumstances  the  Canadian  Government  is  not  prepared  to 
await  the  gradual  development  of  international  law,  either  by  other  States 
through  their  practice  nor  through  the  possible  development  of  rules  of  law 
through  multilateral  treaties.  The  Canadian  Government  has  repeatedly  made 
clear  that  it  is  fully  prepared  to  participate  actively  in  multilateral  action 
aimed  at  pioducmg  agreed  safety  and  anti-pollution  standards  and  protec¬ 
tion  of  the  living  resources  of  the  sea  hut  is  not  prepared  to  abdicate  in  the 
meantime  its  own  primary  responsibilities  concerning  these  questions.  .  .  . 

Canada’s  new  reservation  to  its  acceptance  of  the  compulsory  jurisdiction 
of  the  International  Court  does  not  in  any  way  reflect  lack  of  confidence  in 
the  Court  hut  takes  into  account  the  limitations  within  which  the  Court 
must  operate  and  the  deficiencies  of  the  law  which  it  must  interpret  and 
apply.  Canada’s  readiness  to  submit  to  the  international  judicial  process 
remains  general  in  scope  and  is  subject  only  to  certain  limited  and  clearly 
defined  exceptions  rather  than  to  a  general  exception  which  can  be  defined 
at  will  so  as  to  include  any  particular  matter. 

The  Canadian  Government  is  pleased  to  note  that  the  USA  confirms  that 
it  is  acutely  aware  of  the  peculiar  ecological  nature  of  the  Arctic  region  and 
the  potential  dangers  of  oil  pollution  in  that  area.  The  Canadian  Government 
agrees  that  the  Arctic  is  a  "region  important  to  all  nations  in  its  unique  en¬ 
vironment,  its  increasing  significance  as  a  world  trade  route  and  as  a  source 
of  natural  resources”.  The  Canadian  Government  does  not,  however,  agree 
that  the  Arctic  as  a  whole  should  be  subjected  to  an  international  regime 
protecting  its  assets  both  living  and  non  living,  if  that  is  what  is  proposed  by 
the  USA  Canada's  sovereignty  over  the  islands  of  the  Arctic  Archipelago  is 
not  of  course,  in  issue,  nor  are  Canada’s  sovereign  rights  over  its  continental 
shelf  and  the  Canadian  Government  assumes  that  the  USA  Government  is 
not  suggesting  an  international  regime  to  cover  these  environments  (nor  the 
land  near  and  adjacent  submarine  resources  of  Alaska). 

With  respect  to  the  waters  of  the  Arctic  Archipelago,  the  position  of 
Canada  has  always  been  that  these  waters  are  regarded  as  Canadian.  While 
Canada  would  be  pleased  to  discuss  with  other  States  international  standard* 
of  navigation  safety  and  environmental  protection  to  be  applicable  to  the 
waters  of  the  Arctic,  the  Canadian  Government  cannot  accept  any  sugges¬ 
tion  that  Canadian  waters  should  he  internationalized.  The  Canadian 
Government  notes  that  the  USA  intends  shortly  to  ask  other  interested 
States  to  join  in  an  international  conference  designed  to  establish  inter¬ 
nationally  agreed  rules  protecting  the  living  and  non-living  assets  of  the 
Arctic  beyond  national  jurisdiction,  and  notes  that  the  USA  Government 
would  he  pleased  to  join  the  Canadian  Government  in  such  a  conference. 
Before  the  Canadian  Government  can  express  a  definitive  view  on  this  ques¬ 
tion,  further  information  will  he  required  as  to  the  scope,  nature  and  terri¬ 
torial  application  of  the  rules  the  USA  proposes,  since  the  Canadian  Govern¬ 
ment  obviously  cannot  participate  in  any  international  conference  called  for 
the  purpose  of  discussing  questions  falling  wholly  within  Canadian  domestic 
jurisdiction  With  regard  to  matters  properly  of  an  international  character, 
the  Prime  Minister  took  the  lead  in  his  statement  to  Canadian  Parliament  on 
October  24  last,  in  inviting  the  international  community  to  join  Canada  in 
promoting  a  new  concept,  an  international  legal  regime  to  ensure  to  human 
beings  the  right  to  live  in  a  wholesome  natural  environment. 

The  Canadian  Government  is  pledged  to  the  development  of  the  use  of 
Canada's  Arctic  waters  for  the  encouragement  anti  expansion  of  Canada’s 
northern  economy  and  has  adopted  a  functional  and  constructive  approach 
to  these  questions  which  does  not  interfere  with  and  indeed  can  facilitate 
the  legitimate  activities  of  others.  The  two  hills  reflect  the  determination  of 
the  Canadian  Government  to  fulfil  its  responsibilities  to  its  own  people  and 
to  the  international  community  to  preserve  the  ecological  balance  of  Canada 
and  to  protect  and  conserve  the  living  resources  of  its  marine  environment. 

The  Canadian  Government  reaffirms  its  faith  in  the  spirit  of  co-operation 
which  Canada  and  the  USA  have  shown  throughout  so  much  of  the  history 
of  their  relation*  and  is  confident  that  it  will  be  possible  to  resolve  their 
differences  amicably  and  with  mutual  understanding." 


[Castel ,  INTERNATIONAL  LAW  (3rd  ed.,  1976)  805] 


JURISDICTION  OF  THE  INTERNATIONAL  COURT  OF 
JUSTICE  -  RESERVATION 

On  April  8th  the  House  of  Commons  heard  Prime  Minister  the  Right 
Honourable  Pierre  Elliott  Trudeau  announce  the  Government's  intention  of 
introducing  two  bills  concerning  Canada’s  marine  environment  and  the  living 
resources  of  its  territorial  seas. 
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Mr.  Trudeau  tabled  at  this  time  a  copy  of  a  letter  that  had  been  delivered  to 
the  Secretary-General  by  the  Canadian  Ambassador  to  the  United  Nations,  in 
which  a  new  reservation  was  submitted  to  Canada's  acceptance  of  the  cornpul* 
sory  jurisdiction  ol  the  International  Court  of  Justice.  The  Prime  Minister 
stated  that  this  reservation  was  meant  to  obviate  any  litigation  of  certain  fea¬ 
tures  ot  the  two  new  bills. 

’I  lie  text  ol  the  letter  follows: 

“Your  I  xcellency, 

On  behalf  of  the  Government  of  Canada, 

(1)1  give  notice  that  1  hereby  terminate  the  acceptance  by  Canada  of  the 
compulsory  jurisdiction  of  the  international  Court  of  Justice  hitherto  effec¬ 
tive  by  virtue  of  the  declaration  made  on  September  20,  1929,  and  ratified 
on  July  28,  1930,  under  Article  36  of  the  Statute  of  the  Permanent  Court  of 
International  Justice,  and  made  applicable  to  the  International  Court  of 
Justice  by  paragraph  5  of  Article  36  of  the  Statute  of  that  Court. 

(2)  I  declare  that  the  Government  of  Canada  accepts  as  compulsory  ipso 
facto  and  without  special  convention,  on  condition  of  reciprocity,  the  juris¬ 
diction  of  the  International  Court  of  Justice,  hi  conformity  with  paragraph 
2  of  Article  36  of  the  Statute  of  the  Court,  until  such  time  as  notice  may  be 
given  to  terminate  the  acceptance,  over  all  disputes  arising  after  the  present 
declaration  with  regard  to  situations  or  facts  subsequent  to  this  declaration, 
other  than: 

(a)  disputes  in  regard  to  which  parties  have  agreed  or  shall  agree  to  have 
recourse  to  some  other  method  of  peaceful  settlement; 

(b)  disputes  with  the  Government  of  any  other  country  which  is  a  mem¬ 
ber  of  the  Commonwealth  of  Nations,  all  of  which  disputes  shall  be 
settled  in  such  manner  as  the  parties  have  agreed  or  shall  agree, 

(c)  disputes  with  regard  to  questions  which  by  international  law  fall 
exclusively  within  the  jurisdiction  of  Canada; 

(d)  disputes  arising  out  of  or  concerning  jurisdiction  or  rights  claimed  or 
exercised  by  Canada  in  respect  of  the  conservation,  management  or 
exploitation  of  the  living  resources  of  the  sea,  or  in  respect  of  the 
prevention  or  control  of  pollution  or  contamination  of  the  marine 
environment  in  marine  areas  adjacent  to  the  coast  of  Canada. 

(3)  The  Government  of  Canada  also  reserves  the  right  at  any  time,  by 
means  of  a  notification  addressed  to  the  Secretary -General  of  the  United 
Nations,  and  with  effect  as  from  the  moment  of  such  notification,  either  to 
add  to,  amend  or  withdraw  any  of  the  foregoing  reservations,  or  any  that 
may  hereafter  be  added. 

It  is  requested  that  this  notification  may  be  communicated  to  the  govern¬ 
ments  of  all  the  States  that  have  accepted  the  Optional  Clause  and  to  the 
Registrar  of  the  International  Court  of  Justice. 

Accept,  Excellency,  the  assurances  of  my  highest  consideration. 

Yvon  Beaulne,  Ambassador.” 

His  Excellency  U  Thant, 

Secretary  General  of  the  United  Nations 
New  York,  New  York. 

In  his  statement  to  the  House,  the  Prime  Minister  said: 

“.  .  .  Canada  strongly  supports  the  rule  of  law  in  international  affairs. 
Canada  has  made  known  to  other  States  that  it  is  prepared  to  participate 
actively  in  multilateral  efforts  to  develop  agreed  rules  on  the  protection  of 
the  environment  and  the  conservation  of  the  living  resources  of  the  sea 

Canada  is  not  prepared,  however,  to  engage  in  litigation  with  other  States 
concerning  vital  issues  where  the  law  is  either  inadequate  or  non-existent  and 
thus  does  not  provide  a  firm  basis  for  judicial  decision.  We  have,  therefore, 
submitted  this  new  reservation  to  Canada's  acceptance  of  the  compulsory 
jurisdiction  of  the  International  Court  relating  to  those  areas  of  the  law  of 
the  sea  which  are  undeveloped  or  inadequate. 

It  is  well  known  that  there  is  little  or  no  environmental  law  on  the  inter¬ 
national  plane  and  that  the  law  now  in  existence  favours  the  interests  of  the 
shipping  States  and  the  shipping  owners  engaged  in  the  large-scale  carriage  of 
oil  and  other  potential  pollutants.  There  is  an  urgent  need  for  the  develop¬ 
ment  of  international  law  establishing  that  coastal  States  are  entitled,  on  the 
basis  of  fundamental  principle  of  self-defence,  to  protect  their  marine  environ¬ 
ment  and  the  living  resources  of  the  sea  adjacent  to  their  coasts. 

In  spite  of  this  new  reservation,  Canada's  acceptance  of  the  compulsory 
jurisdiction  of  the  Court  remains  much  broader  than  that  of  most  other 
members  of  the  United  Nations,  and  it  is  the  hope  of  the  Government  that 
it  will  prove  possible  to  reach  agreement  with  other  States  on  the  vital  need 

to  develop  the  law  to  protect  the  marine  environment  and  its  living  resource* 
so  as  to  make  it  possible  for  Canada  again  to  broaden  its  acceptance  of  the 
Court's  jurisdiction.” 


[Castel ,  INTERNATIONAL  LAW  (3rd  ed . ,  1976)  800] 


The  following  extracts  are  taken  from  a  statement  made  by  the  Honourable 
Mitchell  Sharp,  Secretary  of  State  for  External  Affairs,  in  the  House  of  Com¬ 
mons  on  April  16th,  1970: 
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.  .  The  Arctic  waters  hill  represents  a  constructive  and  functional  approach 
to  environmental  preservation.  It  asserts  only  the  limited  jurisdiction  required 
to  achieve  a  specific  and  vital  purpose.  It  separates  a  limited  pollution  con¬ 
trol  jurisdiction  from  the  total  bundle  of  jurisdictions  which  together  con¬ 
stitute  sovereignty.  In  this  it  resembles  in  some  degree  the  approach  which 
Canada  was  among  the  first  to  adopt  with  respect  to  jurisdiction  over  the 
exploitation  and  conservation  of  fishery  resources. 

.  .  .  The  pioneering  venture  upon  which  we  are  embarked  is  a  measure  of  our 
serious  concern  at  the  failure  of  international  law  to  keep  pace  with  tech¬ 
nology,  to  adapt  itself  to  special  situations,  and  in  particular  to  recognize 
the  rights  of  a  coastal  State  to  protect  itself  against  the  dangers  of  marine 
pollution. 

Existing  international  law  is  either  inadequate  or  non-existent  in  this 
respect.  Such  law  as  does  exist  ...  is  largely  based  on  the  principle  of  free¬ 
dom  of  navigation,  and  is  designed  to  protect  the  interests  of  States  directly 
or  Indirectly  involved  with  the  maritime  carriage  of  oil  and  other  ha/ardoui 
cargoes. 

A  new  ‘victim-oriented’  law  must  be  created  to  protect  the  marine 
environment  and  those  rights  and  interests  of  the  coastal  State  which  are 
endangered  by  the  threat  to  that  environment.  The  Arctic  waters  bill  is  in¬ 
tended  to  advance  the  development  of  such  new  law.  It  is  based  on  the 
fundamental  principle  of  self-defence  and  constitutes  State  practice,  which 
has  always  been  accepted  as  one  of  the  ways  of  developing  international 
law.” 


UNITED  NATIONS 

THIRD  CONFERENCE 
ON  THE  LAW  OF  THE  SEA 


REVISED  SINGLE  NEGOTIATING  TEXT 
PART  III 

TEXT  PRESENTED  BY  THE  CHAIRMAN  OF  THE  THIRD  COMMITTEE 

SECTION  IX.  ICE-COVERED  AREAS 
Article 

Coastal  States  have  the  right  to  establish  and  enforce  non-discriminatory 
Lavs  and  reerulations  for  the  prevention,  reduction  and  control  of  marine 
pollution  from  vessels  in  ice-covered  areas  within  the  limits  of  the  economic 
[tone,  where  particularly  severe  climatic  conditions  and  the  presence  of  ice 
covering  such  areas  for  most  of  the  year  create  obstructions  or  exceptional 
hazards  to  navigation,  and  pollution  of  the  marine  environment  could  cause  major 
harm  to  or  irreversible  disturbance  of  the  ecological  balance.  Such  laws  and 
regulations  shall  have  due  regard  to  navigation  and  the  protection  of  the  marine 
environment  based  on  the  best  available  scientific  evidence. 


[Compare  the  revised  Australian  acceptance  of  the  I.C.J.'s 
compulsory  jurisdiction,  below,  with  the  amended  Canadian 
acceptance  set  out  in  the  foregoing  material.] 

(1975),  49  Australian  L.J.  499. 

New  Australian  Declaration  of  Acceptance  of 
Compulsory  Jurisdiction  of  International  Court 
of  Justice,  13th  March,  1975 
On  17th  March.  1975,  ihe  Australian  Govern¬ 
ment  deposited  with  the  Secretary-General  of  the 
United  Nations  a  new  declaration  of  acceptance  of 
the  compulsory  jurisdiction  of  the  International 
Court  of  Justice,  under  the  “Optional  Clause”  of 
the  Statute  of  the  Court,  namely  art.  36  par.  2  (see 
Commonwealth  Pari.  Debs.,  H.R.,  9th  July,  19/5, 


np.  36XO-3bHl).  This  declaration  was  dated  13th 
March,  1975,  and  replaced  the  earlier  Australian 
declaration  of  6th  February,  1954  (for  text  of 
the  earlier  declaration,  see  J.CJ.  Yearbook  1973- 
1974,  at  pp.  49-51).  The  text  of  the  new  declaration 
was  as  follows: 

“WursEAS  Australia  made  a  declaration  under 
paragraph  2  of  Article  36  of  the  said  Statute  on  the 

sixth  day  of  February,  one  thousand  nine  hundred 
and  fifty-four,  and 


Pistr . 

GENERAL 

A/CONF .(sp/vP.R/Rev.l/Pajrt  III 
6  May  1976 

ORIGINAL:  ENGLISH 
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WurRFAi  Australia  desires  to  withdraw  the  said 

declaration ; 

The  GovrRNMFNT  of  Australia  hereby  With- 
drxvvs  the  said  declaration  and  Dr CLARIS  for  and 
on  behalf  of  Australia  that  it  recognises  ns  com¬ 
pulsory  ipso  facto  and  without  special  agreement, 
in  relation  to  any  other  State  accepting  the  same 
obligation  [emphasis  added)  the  jurisdiction  of  the 
International  Court  of  Justice  in  conformity  with 
paragraph  2  of  Article  36  of  the  Statute  of  the  Court, 
until  such  time  as  notice  may  be  given  to  withdraw 
this  declaration. 

The  GovrRNMFNT  of  Australia  further 
Diet  arcs  that  this  declaration  docs  not  apply  to 
any  dispute  in  regard  to  which  the  parties  thereto 
have  agreed  or  shall  agree  to  have  recourse  to 
»ome  other  method  of  peaceful  settlement. 

In  Witness  Win  ri of,  I,  Toward  Gough  Whit- 
Lam,  Prime  Minister  acting  for  and  on  behalf  of 
the  Minister  of  State  for  Foreign  Affairs  of  Austra¬ 
lia,  have  hereunto  set  my  hand  and  affixed  tho 
seal  of  the  Minister  of  State  for  Foreign  Affairs. 

Dated  this  thirteenth  day  of  March,  one  thou¬ 
sand  nine  hundred  and  seventy-five. 

E.  G.  Whitlam 
Prime  Minister  acting  for 
and  on  behalf  of  the 
Minister  of  State  for 
Foreign  Affairs  of  Australia,’* 

In  announcing  the  new  declaration  ©n  14th 
March,  1975  the  Prime  Minister  pointed  out  that 
the  new  declaration  involved  the  withdrawal  of  the 
reservations  made  in  the  1954  declaration.  How¬ 
ever,  one  of  the  reservations  in  the  earlier  declara¬ 
tion  has  been  retained,  namely  the  reservation  of 
disputes  in  regard  to  which  the  parties  have  agreed 
or  shall  agree  to  have  recourse  to  some  other 
method  of  peaceful  settlement  (this  was  reservation 
(i)  in  the  earlier  declaration).  The  reservations 
withdrawn  are  those  as  to  disputes  with  the  govern¬ 
ment  of  any  other  member  of  the  British  Common¬ 
wealth,  disputes  with  regard  to  questions  which  by 
international  law  fall  exclusively  within  the 
jurisdiction  of  Australia,  disputes  arising  out  of 
events  occurring  at  a  time  when  the  Australian 
Government  was  or  is  involved  in  hostilities,  and 
disputes  arising  out  of  or  concerning  jurisdiction 
or  rights  claimed  or  exercised  by  Australia  in 
regard  to  the  Australian  continental  shelf,  and  the 
resources  of  its  seabed  and  subsoil,  and  disputes  in 
respect  of  “Australian  waters”  as  defined  in  the 
Australian  Pearl  f  isheries  legislation. 

The  withdrawal  of  the  reservation  as  to  disputes 
with  the  government  of  any  other  member  of  the 
Commonwealth  will  contribute  to  enabling  the 
International  Court  of  Justice,  provided  that  its 
jurisdiction  is  duly  invoked,  to  determine  any 
dispute  between  Australia  and  Papua  New  Guinea, 
when  it  becomes  an  independent  State,  concerning 
the  demarcation  of  the  boundary  between  Papua 
and  Queensland. 


The  Prime  Minister  in  his  above-mentioned 
announcement  said  that  the  new  declaration  was 
“a  further  indication  of  the  Government's  support 
for  the  principles  and  objectives  of  the  International 
Court  of  Justice”. 

It  should  be  said  that  the  new  Australian  declara¬ 
tion  is  by  no  means  unusual  or  without  precedent. 

A  number  of  countries  have  already  made  declara¬ 
tions  in  the  same  terms;  see  for  example  the 
declarations  of  Austria  and  Belgium  ( l.C.J . 
Yearbook  1973-1974,  pp.  51-52). 

Moreover,  the  new  declaration  does  not  of  course 
represent  an  unqualified  acceptance  of  the  Court's 
jurisdiction  in  disputes  of  any  kind,  and  with  all 
other  States.  For  one  thing,  being  made  under  art. 

36  par.  2  of  the  Court’s  Statute,  the  new  declaration 
extends  only  to  accepting  the  Court's  jurisdiction 
in  "legal  disputes"  concerning  the  interpretation  of 
a  treaty,  any  question  of  international  law,  the 
existence  of  any  fact  which,  if  established,  would 
constitute  a  breach  of  an  international  obligation, 
and  the  nature  or  extent  of  the  reparation  to  he 
made  for  the  breach  of  an  international  obligation. 
Also,  it  is  only  an  acceptance  of  jurisdiction  in  the 
case  of  a  dispute  with  a  country  which  has  made  a 
similar  declaration  of  acceptance  of  jurisdiction 
(note  the  words  in  the  declaration  which  have 
been  italicised).  For  example,  the  Soviet  Union  and 
the  Chinese  People’s  Republic  have  made  no  such 
declarations,  so  that  Australia  is  not  bound  to 
accept  the  compulsory  jurisdiction  of  the  Court  if 
these  two  countries  should  seek  to  bring  it  before 
the  Court,  although  it  could  of  course  waive  the 
point.  Again,  because  of  the  underlying  principle 
of  reciprocity  involved  in  these  declarations  of 
acceptance  of  compulsory  jurisdiction,  Australia 
as  a  defendant  State  could  rely  upon  the  width  of 
the  terms  of  any  reservation  made  by  a  State 
making  a  claim  against  it  before  the  Court  (see  the 
Norwegian  l.oam  ('a re,  l.C.J.  Reports,  19S7,  9), 
although  here  again,  Australia  could,  if  it  to 
wished,  waive  this  point. 

From  one  standpoint,  it  is  surprising  that  in  the 
new  declaration  the  Australian  Government  did 
not  have  regard  to  the  decision  of  the  Court  in  the 
Right  of  Passage  over  Indian  Territory  Case  ( Pre-  I 

liminarv  Objections),  l.C.J.  Reports,  1957.  125, 
that  a  declaration  made  by  a  country,  which  has 
not  previously  made  one,  and  which  has  been  made 
almost  immediately  before  and  for  the  purpose  of  a 
claim  before  the  Court  is  not  invalid,  nor  an 
abuse  of  the  process  of  the  Court.  It  would  have 
been  a  wise  precaution  to  have  made  a  reservation 
against  such,  a  contingency  of  a  non-declaring 
State  making  such  an  ad  hoc  declaration;  this 
could  have  been  done  by  following  the  example  of 
the  United  Kingdom's  declaration,  and  reserving 
the  case  of  “disputes  jn  which  any  other  Party  to 
the  dispute  has  accepted  the  compulsory  jurisdic¬ 
tion  of  the  International  Court  of  Justice  only  in 
relation  to  or  for  the  purpose  of  the  dispute;  or 
where  the  acceptance  of  the  Court's  compulsory 
jurisdiction  on  behalf  of  any  other  Party  to  the 
dispute  was  deposited  or  ratified  lest  than  twelve 
months  prior  to  the  filing  of  the  application 
bringing  the  dispute  before  the  Court”. 
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CANADA  PLEDGES  CONTINUED  SUPPORT  FOR  THE  WORLD  ORGANIZATION 


A  Statement  by  the  Secretary  of  State  for  External  Affairs,  the 
Honourable  Don  Jamieson,  at  the  Thirty-first  Session  of  the  United 
Nations  General  Assembly,  New  York,  September  29,  1976. 


[excerpt  only] 


Law  of  the  sea 

The  fifth  session  of  the  Law  of  the  Sea  Conference  ended  here  in 
New  York  a  few  weeks  ago  without  agreement  except  to  meet  again  for 
a  further  session  in  the  spring  of  next  year.  Significant  progress 
has  been  made  on  many  issues,  but  the  conference  remains  deeply 
divided  on  ether  issues,  to  a  point  where  a  strong  sense  of 
Impatience  --  and  even  despair  --  has  set  In  about  the  seemingly 
endless  nature  of  these  negotiations. 

Canada  Is  strongly  committed  to  the  objective  of  the  conference  -- 
a  new  legal  order  for  the  oceans  based  on  equity  and  sound  manage¬ 
ment  principles.  As  a  major  coastal  state,  Canada  is  acutely  cons¬ 
cious  of  the  inadequacy  of  the  old  order,  based  largely  on  the  con¬ 
ception  of  freedom  of  the  seas,  which  developed  300  years  ago  but 
has  become,  with  the  force  of  modern  technology,  licence  to  foul 
the  shores  and  ravage  the  fisheries  of  the  oceans.  As  a  Canadian 
from  an  Atlantic  province  --  Newfoundland  --  that  is  heavily  depen¬ 
dent  upon  the  resources  of  the  sea,  I  wish  to  leave  this  Assembly 
in  no  doubt  about  the  strength  of  Canadian  concerns  on  this  matter. 

Gravely-depleted  fisheries  resources  off  our  coasts  led  to  a  deci¬ 
sion  by  Canada  to  extend  our  fisheries  jurisdiction  out  to  200  miles 
as  of  January  1,  1977.  This  action  is  being  taken  within  the  frame¬ 
work  of  a  system  of  sound  conservation  and  rational  management  tnat 
we  have  negotiated  on  a  bilateral  and  regional  level  with  major 
fishing  states  operating  off  the  Canadian  coast.  This  action  is  also 
consistent  with  a  growing  consensus  among  nations  reflected  in  the 
provisions  of  the  Single  Negotiating  Text  that  emerged  from  the  Law 
of  the  Sea  Conference  last  year  and  has  been  confirmed  in  this  year’s 
revised  text.  Other  states,  including  our  immediate  neighbours,  have 
taken  or  announced  similar  action. 

There  are  positive  features  and  areas  of  progress  in  the  work  of  the 
conference  that,  I  must  add,  Mr.  Chairman,  are  In  significant  rcdsu re 
due  to  your  own  skilful  and  tireless  efforts  as  president  of  the 
conference.  Although  unduly  protracted  because  of  differences  on  a 
narrowing  list  of  unresolved,  hard-core  issues,  the  conference  pro¬ 
cess  has  seen  the  emergence  of  a  growing  international  consensus  on 
a  variety  of  important  matters,  in  addition  to  the  fisheries  provi¬ 
sions  I  have  just  mentioned.  The  concept  of  a  200-mile  exclusive 
economic  zone  with  important  coastal  state-powers  has  achieved 
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A  major  remaining  obstacle  to  further  progress  has  been' the  dead- 
lock  on  the  question  of  mining  the  rich  resources  of  the  deep  sea 
ied  beyond  the  limits  of  national  jurisdiction  On  th.s  and  other 
unfinished  business  we  must  find  internationally-agreed 
to  avert  a  serious  risk  of  conflict,  and  for  the  benefit  of  all 
mankind.  The  process  may  be  long  and  many  ar  ei weary.  b^.w* 
not  flag  In  the  effort  to  achieve  agreement  on  an  overall  regi  e 
for  the  oceans  at  the  moment  when,  finally,  success  mlg  t 
our  grasp. 


Dept,  of  External  Affairs  Press  Release  No.  116  (November  2,  1976) 

EXTENSION  OF  CANADIAN  FISHERIES  ZONES 

The  Secretary  of  State  for  External  Affairs,  the  Honourable 
Donald  C.  Jamieson,  and  the  Minister  of  Fisheries  and  the  Environment , 
the  Honourable  Rom6o  Leblanc,  announced  today  the  publication  in  a  special 
edition  of  the  Canada  Gazette,  dated  November  1,  of  the  text  of  the 
Order-In-Council  that  the  Government  proposes  to  promulgate  to  extend  to 
200  dies  the  fisheries  limits  of  Canada. 

In  accordance  with  applicable  legislation,  this  text  has  been 
published  60  days  in  advance  of  its  coming  into  effect.  The  Government 
announced  on  June  U,  and  again  in  the  speech  from  the  Throne,  that  in  light 
of  the  crisis  situation  pertaining  in  the  fisheries  off  Canada's  coasts, 
the  areas  under  Canadian  fisheries  Jurisdiction  on  the  Atlantic  and  Pacific 
coasts  would  be  extended  to  200  miles  as  of  January  1,  1977*  This  action 
is  in  conformity  with  the  emerging  consensus  of  the  ongoing  Law  of  the  Sea 
Conference,  and  is  being  taken  to  ensure  the  proper  conservation  and 
management  of  the  living  resources  of  the  sea  adjacent  to  theae  coasts. 

This  consensus  is  also  reflected  in  the  bilateral  fisheries  agreements 
concluded  over  the  past  year  with  major  fishing  states  operating  off  the 
Canadian  coasts. 

The  proposed  Order  sets  out  the  geographical  coordinates  of  the 
new  fishing  zones,  including  coordinates  which  delineate  the  limits  of  the 
zones  in  areas  adjacent  to  neighbouring  states.  The  preamble  of  the  Order 
notes  that  the  limits  of  the  fishing  zones  being  established  by  Canada  are 
intended  to  be  without  prejudice  to  negotiations  with  neighbouring  states 
concerning  the  delimitation  of  the  maritime  boundaries.  The  preamble  refers 
to  consultations  being  pursued  with  the  U.S.JU,  France  (regarding  St. 


Pierre  and 


' 


10 


MLquolon)  and  Denmark  (regarding  Greenland)  which  have  coastlines  adjacent 
or  opposite  to  Canada.  The  Government  will  be  seeking  mutually  acceptable 
settlements  with  these  states  by  way  of  negotiation  or  by  third  party  procedure*. 
Pending  the  settlement  of  these  maritime  boundaries,  interim  fisheries 
arrangements,  which  will  protect  the  full  range  of  Canadian  fisheries  interests, 
are  being  sought. 


The  Government  is  also  aware  of  the  importance  of  safeguarding 
the  fishing  interests  of  the  native  peoples  in  the  Arctic  and  the  need  to 
provide  for  development  of  fisheries  in  the  Canadian  Arctic  regions.  Consequently 
the  Government  has  decided  to  extend  the  fisheries  limit a  in  the  Arctic  to  200 
miles  by  March  1,  1977* 


[The  following  text  should  facilitate  comprehension  of  the  above  materials 
pertaining  Jsteps  taken  by  Canada  to  extend  its  offshore  lurrsdrction. 

In  the  course  of  surveying  and  assessing  current  efforts  by  the  world 
community  to  develop  the  law  of  the  sea  in  conventional  (as  opposed  to 
customary)  form,  Mr.  Beesley  emphasizes  the  important  “  f 

may  hinge  on  the  decision  to  use  multilateral  or  unilateral  methods  of 

international  law  reform.] 

NOTES  FOR  USE  BY  J.  ALAN  BEESLEY ,  Q.C. 

ASSISTANT  UNDER-SECRETARY  OF  STATE  FOR  EXTERNAL  AFFAIRS 

AND  LEGAL  ADVISER 

AT  THE  FIFTH  ANNUAL  CONFERENCE  OF  THE  CANADIAN  COUNCIL  ON 
INTERNATIONAL  LAW,  UNIVERSITY  OF  OTTAWA,  OCTOBER  22,  1976 

A VO I D I NG  INTERNATIONAL  CONFLICTS 


The  Third  United  Nations  Conference  on  the  Law  of  the  Sea 

Canadian  Interests  and  Common  Concerns 


Introdnct ion 


Participants  are  aware  that  until  relatively  recently 


the  Law  of  the  Sea  was  founded  upon  two  fundamental  principles  of 
international  law:  state  sovereignty  over  the  territorial  sea;  and 
the  freedom  of  the  high  seas,  applying  to  the  oceans  beyond  the 
territorial  sea.  The  1958  and  1960  Geneva  Conferences  on  the  Law 
of  the  Sea  gave  impetus  to  the  pressures  for  the  extension  of 
jurisdiction  seawards,  in  spite  of  the  failure  of  the  conference*  to 
agree  either  on  the  breadth  of  the  territorial  sea  or  a  contiguous 
fishing  zone  (the  functional  approach).  The  Convention  on  the 
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Continental  Shelf  is  a  case  in  point.  The  decolonization  process 
added  to  these  pressures  as  new  states  questioned  the  "old 
international  law",  influenced  by  certain  countries,  particularly 
some  of  those  in  Latin  America,  who  advanced  territorial  sea  or 
patrimonial  sea  claims  extending  200  miles  from  shore.  In  1967, 
the  USSR  proposed  to  a  number  of  states  that  agreement  be  reached 

on  a  12-mile  territorial  sea,  coupled  with  a  high  seas  corridor 
in  international  straits.  Later,  in  the  same  year,  Malta  introduced 
into  the  UNGA  the  concept  of  "the  common  heritage  of  mankind" 
pursuant  to  which  the  seabed  beyond  national  jurisdiction  would  be 
reserved  for  purely  peaceful  purposes  for  the  benefit  of  mankind 
as  a  whole,  particularly  the  developing  countries.  The  Maltese 
proposal  resulted  in  the  establishment  of  the  UN  Ad  Hoc  Seabed 
Committee.  The  pressures  for  recognition  of  increased  coastal 
jurisdiction,  including  the  reaction  to  Canada's  Arctic  Waters 
Pollution  Prevention  Act,  coupled  with  the  USSR  initiative,  the 
counter-proposals  to  it,  relating  to  fisheries  (as  well  as  the 
territorial  sea  and  straits) ,  and  the  developments  in  the  UN  on 

the  seabed  issue , coalesced  in  1970  in  the  expansion  of  the  mandate 

) 

of  the  Seabed  Committee  to  encompass  the  preparations  for  a  Third 
UN  Law  of  the  Sea  Conference  on  a  broad  range  of  issues.  The 
Conference  began  in  late  1973  in  New  York.  Five  Sessions  have 
now  been  held  with  the  Sixth  planned  to  begin  in  May  1977. 

Nature  of  the  Conference 

The  Third  UN  Conference  on  the  Law  of  the  Sea  is  a 
global  law-making  exercise  concerned  with  important  legal,  political 
and  economic  issues.  Since  the  early  stages  of  the  work  of  the 
Seabed  Committee,  the  law-making  has  been  directed  far  more  toward 
progressive  development  then  to  codification  of  international  law. 
The  "revised  single  negotiating  text"  which  has  emerged  from  the 
Conference  gives  ample  evidence  that  what  is  occurring  is  a  major 
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restructuring  of  international  law  along  new  and  radical  lines. 
Moreover,  the  "law  reform  aspects"  of  the  Conference  are  coupled 
with  new  approaches  to  international  institutions.  Both  the 
substance  of  the  new  legal  regime  being  negotiated  and  the 
composition,  powers  and  mandate  of  the  proposed  international 
seabed  authority  raise  basic  questions  affecting  every  state, 
land-locked  as  well  as  coastal. 

Issues  under  Consideration 

The  concrete  issues  under  negotiation  at  the  Law  of 
the  Sea  Conference  embrace  a  wide  variety  of  interrelated  questions 
including:  conservation  of  living  resources;  preservation  of  the 
marine  environment;  the  nature  and  extent  of  coastal  jurisdiction 
over  living  and  non-living  resources;  the  regime  applicable  to  non¬ 
living  resources  beyond  national  jurisdiction;  the  delimitation 
of  claims  as  between  states;  the  regime  of  passage  through  inter¬ 
national  straits;  freedom  of  scientific  research  in  areas  subject 
to  coastal  state  jurisdiction;  permissibility  of  military  uses  of 
the  oceans;  transit  rights  of  land-locked  states;  and  the  peaceful 
settlement  of  disputes.  Almost  all  of  these  issues  engage  the 
interest  of  every  state  and,  indeed,  most  reflect  the  interests  of 
the  international  community  as  a  whole.  Every  one  of  the  ma]or 
issues  engages  Canadian  interests.  Whatever  national  or  group 
positions  may  be  on  particular  issues,  it  is  becoming  increasingly 
accepted  that  it  is  in  the  interests  of  all  states  that  agreement 
be  reached  as  soon  as  possible  on  the  rules  of  international  law 
applicable  to  ocean  space.  It  is  recognized  that  there  is  an 
increasingly  urgent  need  for  certainty  of  the  law,  coupled,  of 
course,  with  the  necessary  flexibility  in  application.  What  may 
not  be  so  widely  recognized  is  the  long-term  consequences  for  the 
international  community  of  the  choice  we  are  facing  of  avoiding  or 
inviting  international  conflicts,  depending  on  the  success  or 
failure  of  the  Conference. 
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New  Concepts  Emerging  from  the  Conference 

Two  radically  new  concepts  are  emerging  from  the 
Conference,  namely,  the  economic  zone  and  the  common  heritage  of 
mankind.  The  first  embodies  elements  from  both  the  high  seas  and 
the  territorial  sea  regime  but  is  a  doctrine  sui  generis.  While  it 
is  asserted  by  some  that  the  economic  zone  constitutes  the  high 
seas,  the  strongly  held  view  of  the  vast  majority  is  that  it 
constitutes  neither  high  seas  nor  territorial  sea.  The  concept  of 
the  common  heritage  of  mankind  takes  little  or  nothing  from  the 
territorial  sea  regime  nor  even  from  the  pre-existing  contiguous 
zone  concept.  At  the  same  time,  it  is  the  antithesis  of  the  high 
seas  regime.  While  the  waters  superjacent  to  the  international 
seabed  area  may  continue  to  be  subject  to  the  laissez  faire  doctrine 
of  freedom  of  the  high  seas,  except  as  amended  by  international 
fisheries  conservation,  environmental  and  disarmament  treaties, 

the  seabed  below  and  its  resources  will  be  subject  to  a  regime 
of  international  management,  governed  by  a  new  international 

authority. 

Two  other  relatively  radical  new  concepts  are  also 
emerging  from  the  Conference,  namely,  the  "freedom  of  transit" 
regime  for  passage  through  international  straits  and  the 
archipelagic  concept.  Whereas  pre-existing  law  provided  for  the 
right  of  innocent  passage  through  international  straits,  which 
permitted  coastal  state  determination  of  the  innocence  of  the 
passage  and  required  submarines  to  navigate  on  the  surface,  the 
proposed  new  regime  does  not  contain  these  safeguards  for  the 
strait  state.  While  the  new  proposals  were  intended  to  take 

I  Wv  f>  o-C/t  • 

account  of  the  fact  of  the  12-mile  territorial  sea  upon  straits 
not  previously  enfolded  by  the  territorial  sea  of  one  or  more 
states,  the  new  rules  of  freedom  of  transit  will  apply  to  all 
international  straits,  although  different  regimes  are  provided  for 
two  classes  of  straits.  No  definition  is  given  of  international 
straits  similar  to  that  ej/nunciated  in  the  Corfu  Channel  case. 
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characterizing  international  straits  as  those  customarily  or 
traditionally  used  for  international  navigation,  although  that  is 
how  states  such  as  Norway,  Chile  and  Canada  interpret  the 
provisions.  The  archipelagic  concept;  while  not  totally  new > in 
that  certain  states  such  as  the  Philippines  and  Indonesia  (and, 
for  that  matter,  Canada)  have  asserted  special  jurisdiction  over 
archipelagic  waters  for  many  years,  it  is  only  now  that  precise 
rules  are  being  formulated  concerning  rights  of  passage  through 
sealanes,  heights  at  which  overflight  can  occur,  the  ratio  of 
land  to  water,  etc. 

While  it  may  not  be  generally  recognized,  the  long-term 
implications  of  acceptance  or  rejection  of  these  new  concepts  go^p 
well  beyond  their  immediate  ambit,'  and  their  intrinsic  importance, 
admittedly  great.  It  is  their  very  novelty  that  carries  with  it 
important  consequences  for  the  international  community.  No  matter 
how  comprehensive  the  proposed  draft  convention  may  be  or  how 
carefully  drafted  the  provisions  giving  birth  to  these  new  concepts, 
their  very  newness  is  bound  to  give  rise  to  differences  of 
interpretation  and  application.  It  is  thus  essential  that  we  have 

j 

in  place  binding  third  party  settlement  procedures,  when  these  new 
treaty  rules  go  into  force.  Conversely,  precisely  because  these 
new  concepts  already  have  considerable  status  in  international  law 
but  lack  as  yet  any  concomitant  safeguards  which  can  be  developed 
only  in  a  multilateral  convention,  there  would  be  great  dangers  if 
the  Conference  were  to  fail  -  a  point  I  will  return  to  later. 
Developments  to  Date 

In  broad  terms,  the  concept  of  the  economic  zone,  while 
tracing  its  origins  on  the  one  hand  to  the  "functional  approach", 
pursued  for  two  decades  by  Canada  and  other  countries,  and  on  the 
other  hand  to  the  200  mile  claims  of  Latin  America  and  other 
countries,  can  be  said  to  have  actually  emerged  from  the  Conference 
negotiations.  The  concept  has  been  defined  in  treaty  law  language 
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and  the  principles  embodied  in  it  may  be  said  to  have  crystalized 
to  the  point  where  they  are  on  the  verge  of  gaining  acceptance  as 
rules  of  international  law.  Some  say  they  already  have  this  status. 
This  is  particularly  true  with  respect  to  fisheries  jurisdiction 
and  was  already  the  case  with  respect  to  sovereign  rights  over  the 
resources  of  the  continental  shelf  but,  to  a  lesser  extent,  it 
applies  now  also  to  coastal  jurisdiction  for  the  preservation  of 
the  marine  environment,  the  regulation  of  scientific  research  and 
the  exploration  and  exploitation  of  the  seabed  to  200  miles  where 
there  is  no  continental  shelf.  The  concept  of  the  common  heritage 
of  mankind  is  now  almost  universally  accepted,  although  its  precise 
legal  content  is  still  under  intensive  negotiation.  Unfortunately, 
whereas  differences  of  views  continue  to  exist  on  important  questions 
relating  to  the  economic  zone  (such  as  the  fisheries  and  seabed 
rights  of  land-locked  and  geographically  disadvantaged  states  and 
the  precise  degree  of  coastal  control  of  scientific  research), 
there  is  a  complete  stalemate  on  the  issues  relating  to  the  regime 
and  international  institutions  to  be  established  for  the  seabed 

beyond  the  national  jurisdiction.  The  Fifth  Session  made  concrete 

} 

progress  on  the  economic  zone,  but  relatively  little  on  the  common 
heritage.  Useful  negotiations  took  place  also  on  other  issues, 
such  as  the  status  of  the  economic  zone,  the  regime  for  passage 
through  international  straits  and  the  rules  for  delimitation  of 
seabed  boundaries  as  between  adjacent  or  opposite  states.  For  the 
first  time,  serious  discussion  occurred  also  on  the  rules  applicable 
to  peaceful  settlement  of  disputes.  No  discussion  occurred, 
however,  on  final  clauses  nor,  as  a  consequence,  on  the  key  questions 
of  participation  and  reservations.  No  progress  was  made  on  breaking 
the  deadlock  concerning  the  seabed  beyond  national  jurisdiction. 
Prosnects  for  the  Conference 

No-one  can  say  with  certainty  whether  the  Conference 
will  succeed  or  fail.  What  is  certain  is  that  there  remains  a  good 
chance  that  the  Conference  can  succeed,  provide1^ governments  do  not 
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refuse  to  continue  with  the  exercise  because  of  the  time  it  is  taking 
and  the  costs  involved  in  terms  of  human  and  financial  resources 
and  the  self-restraint  required  of  stateSjWhile  the  Conference 
continues^on  claims  they  wish  to  advance.  It  is  generally  accepted 
that  the  next  (Sixth)  Session  of  the  Conference  is  likely  to  prove 
the  "make  or  break"  Session.  If  the  basis  for  agreement  is  worked 
out  on  the  seabed  regime,  then  there  will  be  great  pressure  to 
conclude  the  negotiations  on  the  economic  zone,  international  straits, 
delimitation  of  boundaries  and  other  issues.  Even  so,  at  least 
one  further  full  substantive  session  may  be  required  in  addition  to 
considerable  work  by  the  Drafting  Corrtnittee.  It  seems  likely,  however, 
that  if  visible  progress  is  made  at  the  next  session,  governments 
will  be  willing  to  continue  to  commit  themselves  to  pursue  the 
Conference  to  a  successful  conclusion. 

Consequences  of  Success  or  Failure 

A  successful  Conference  would  mean  agreement  on  over 
300  treaty  articles  which  together  would  lay  down  binding  rules  of 
law  applicable  to  an  area  comprising  seventy  percent  of  the  earth's 
surface.  These  rules  of  law  would  not  exist  in  a  vacuum.  They 
would  bind  states  to  act  in  new  ways.  They  would  lay  down  new 
principles  concerning  the  management  of  ocean  space.  They  would 
result  in  a  major  re-allocation  of  resources  as  between  distant 
water  fishing  states  and  coastal  states,  and  as  between  developed 
and  developing  states,  coupled  with  a  transfer  of  powers  and  juris¬ 
diction  on  most  issues  other  than  military  from  the  most  powerful 
states  to  the  less  powerful.  The  new  rules  of  law  would  bind  states 
to  peaceful  settlement  procedures  on  most  issues (Lh ile  leaving  open 
wide  loopholes  relating  to  coastal  resource  rights  and  military  uses/). 

A  failed  Conference  would  mean  that  while  the  200  mile 
limit  has  come  into  existance  as  a  fact  of  international  life, 
none  of  the  safeguards  embodied  in  the  draft  treaty  would  necessarily 
apply.  The  200  mile  concept  is  far  more  likely  to  become  a  200  mile 
territorial  sea  than  a  200  mile  economic  zone  confined  to  specific 
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jurisdiction,  coupled  with  stringent  safeguards.  The  12  mile 

territorial  sea  is  a  fact  of  international  life  but  its  application 

to  international  straits  would  not  be  coupled  with  agreed  rules 

concerning  rights  of  passage.  New  proposals  concerning  the 

delimitation  of  marine  boundaries  could  have  sufficient  legal  weight 

to  erode  the  pre-existing  equidistant-median  line  rules  but  they 

would  not  be  linked  to  binding  third  party  settlement  procedures, 

without  which  the  new  "equitable"  approach  would  have  little  meaning. 

The  seven  years  of  work  on  the  international  regime  applicable  to 
the  seabed  beyond  national  jurisdiction  would  be  lost.  Some 

developed  states  might  take  unilateral  action  authorizing  their 

own  nationals  and  other  legal  entities  to  explore  and  exploit  the 

deep  seabed  beyond  the  limits  presently  claimed  by  any  state. 

Certain  developing  states  might  respond  by  new  unilateral  action 

asserting  national  jurisdiction  over  these  same  areas.  They  have 

said  they  would  do  so.  Conflicts  over  fishing  rights,  environmental 

jurisdiction,  undersea  resources  rights,  conflicting  delimitation 

claims,  rights  of  passage  in  straits  and  claims  to  the  deep  ocean 

seabed  could  "surface"  all  over  the  globe.  The  conclusion  is 

obvious.  The  Law  of  the  Sea  Conference  has  gone  too  far  in 

developing  new  concepts  and  eroding  the  "old  international  law" 

for  it  to  be  permitted  to  fail  at  this  stage.  The  general  interest 

of  the  international  community  and  the  particular  interest  of  Canada 

meet  in  the  conclusion  that  there  is  an  over-riding  need  for  a 

successful  conclusion  to  the  Law  of  the  Sea  Conference. 

The  Common  Interest  and  the  Canadian  Nation. il  Interest 

On  each  of  the  issues  on  the  agenda  of  the  Conference, 

it  has  been  necessary  for  participating  states  to  develop  positions 

and,  in  so  doing,  to  attempt  to  determine  the  point  at  which  their 

national  interests  can  be  reconciled  with  the  interests  of  other 

states  and,  ultimately,  with  the  interests  of  the  international 

community  as  a  whole.  It  is  well  known  that  from  the  outset  of 

the  preparations  of  the  Conference  Canada  has  worked  closely  within 

a  group  of  coastal  states,  comprising  African,  Latin  and  Asian 
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states,  as  well  as  a  few  developed  countries,  such  as  Norway, 

Iceland,  Australia  and  New  Zealand,  to  work  towards  these  necessary 
accommodations .  While  this  group  has  understandably  sought  to 
protect  its  own  interests,  it  has  attempted  to  go  beyond  them  in 
seeking  solutions.  There  is  a  general  international  community 
interest  in  the  management  of  ocean  space,  a  revolutionary  rejection 
of  the  previous  laissez  faire  regime.  Canada  has  been  one  of  the 
most  active  states  in  pressing  for  rational  management  concepts. 
There  is  a  general  international  community  interest  in  the 
conservation  of  living  resources.  Canada  has  been  in  the  forefront 
of  those  pressing  for  acceptance  of  this  concept.  There  remain 
differences  of  views  on  how  best  to  achieve  this  objective.  Canada 
is  amongst  those  who  have  insisted  on  coastal  state  management  o-f 
conservation  and  harvesting  rights  of  living  resources  in  areas 
adjacent  to  coastal  states.  There  is  widespread  recognition  that 
the  interests  of  the  international  community  as  a  whole  are 
engaged  in  the  need  to  preserve  the  marine  environment.  Canada 
has  led  the  attack  on  the  laissez  faire  approach  to  preservation 

of  the  marine  environment  and  has  urged  acceptance  of  specific 

) 

coastal  jurisdictions  and  the  imposition  of  new  responsibilities 
upon  flag  states.  Canada  has  been  extremely  influential  in  gaining 
acceptance  for  global  umbrella  provisions  laying  down  fundamental 
obligations  to  preserve  the  marine  environment  and  has  also  been 
instrumental  in  developing  the  basic  jurisdictional  compromise 
consisting  of  international  standard  setting,  coupled  with  coastal 
enforcement  (and  coastal  standard  setting  in  ice-covered  areas). 
There  is  widespread  agreement  that  it  is  essential  to  preserve 
freedom  of  navigation  in  international  straits.  Canada  has 
supported  this  principle  but  called  also  for  new  rules  to  go  hand 
in  hand  with  the  new  "right  of  transit"  which  would  protect  the 
coastal  strait  ststesenv ironment .  There  is  virtually  universal 
agreement  on  the  need  to  safeguard  the  freedom  of  scientific 
research  and  widespread  agreement  on  the  right  of  the  coastal  state 
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to  refuse  to  consent  to  scientific  research  related  to  coastal 
state  resources.  Canada  has  actively  participated  in  the  attempts 
to  develop  a  balanced  approach  to  preserving  the  necessary 
scientific  freedoms,  while  ensuring  safeguards  of  coastal  rights. 
There  is  universal  agreement  on  the  basic  concept  of  the  peaceful 
use  of  ocean  space.  There  is  little,  if  any,  agreement  as  to  what 
pre-existing  military  uses  remain  permissible..  There  has  been  no 
extension  of  the  principles  embodied  in  the  Seabed  Arms  Control 
Treaty.  On  the  contrary,  it  is  generally  agreed  that  military 
uses  will  constitute  a  total  exemption  from  the  proposed  treaty 
provisions  on  compulsory  third  party  settlement  procedures.  Canada 
has  pointed  out  the  anomalies  of  a  peaceful  settlement  treaty 
which  would  exempt  military  uses  and  has  called  for  the  expansion 
of  the  Seabed  Arms  Control  Treaty  to  encompass  other  types  of 
installations  and  devices,  in  both  cases  without  success.  It  is 
generally  agreed  that  the  new  Law  of  the  Sea  should  be  so 
formulated  as  to  make  a  major  contribution  to  the  development  of 
a  new  economic  order.  Canada  was  one  of  the  first  to  argue  that 
concepts  of  equity  should  be  embodied  in  the  new  Law  of  the  Sea. 
Canada  has  pressed  for  a  regime  for  the  seabed  beyond  the 
national  jurisdiction  which  would  benefit  the  developing 
countries  primarily  while  also  enabling  the  developed  states  to 
participate  in  the  exploration  and  exploitation  of  the  seabed 
resources.  Canada  was  the  first  to  propose  the  -parallel  access 
approach-  whereby  the  proposed  international  enterprise  and 
also  states  and  private  entities  would  be  permitted  to  engage  in 
such  activities.  Canada  was  one  of  the  first  developed  countries 
to  give  strong  support  to  the  creation  of  an  international 
seabed  authority,  which  would  have  concrete  management  powers 
going  well  beyond  licencing  and  registration  claims.  On  fisheries, 
Canada  has  pressed  for  acceptance  of  the  concept  of  the  -optimum 
sustainable  yield-  whereby  the  harvesting  of  the  living  resources 
of  the  sea  would  be  maximized  and  the  surplus  beyond  the  coastal 
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state  needs  made  available  to  other  states.  Canada,  almost  alone 
of  the  coastal  states,  has  expressed  willingness  to  consider 
being  bound,  even  on  resource  questions,  to  third  party  adjudication,  in 
the  event  of  gross  abuse  of  powers.  Canada  has  pressed  for  acceptance 
of  coastal  state  sovereign  rights  over  continental  shelf  resources 
out  to  the  edge  of  the  continental  margin  but  has  played  a  leading 
role  in  developing  a^concrete  definition  of  the  edge  of  the 
margin  and  was  the  first  state  to  propose  revenue  sharing  related 
to  continental  shelf  resources.  Canada  has  not  hesitated  to 
assert  and  defend  its  national  interests  in  the  Law  of  the  Sea 

t 

Conference  but,  at  the  same  time,  has  consistently  attempted 
to  work  out  equitable  solutions  on  every  issue  under  nogot  i at.  ion 
in  the  Conference. 

Conclusions  c 

Since  the  beginning  of  the  deliberations  of  the 
Seabed  Committee  and  from  the  outset  of  the  Law  of  the  Sea 
Conference,  Canada  has  played  a  highly  visible  and  active  role 
in  focusing  attention  on  important  issues  and  seeking  to  develop 
agreed  solutions  to  them.  While  Canada's  interests  are  in  large 
measure  protected  by  the  present  draft  treaty  provisions  of  the 
revised  single  negotiating  text,  it  is  not  possible  to  predict 
with  any  degree  of  certainty  which  provisions  of  the  revised 
single  negotiating  text  will  be  accepted,  if  any,  and  which  will 
not.  This  uncertainty,  and  the  importance  of  the  issues  under 
negotiation,  requires  a  continuing  commitment  of  the  Canadian 
Government  and  people  to  the  Conference.  If  a  falling  away  of 
public  interest  and  the  adoption  of  a  unilateral  approach  to  all 
issues  is  to  be  avoided,  important  opinion-making  groups,  such 
as  the  Canadian  Council  on  International  Law,  must  play  an 
active  role.  Views  may  well  differ  sharply  on  the  approaches 
taken  by  Canada  to  particular  issues.  There  should  be  no 

difference  of  views,  however,  on  the  need  to  continue  to  press 
on  with  perseverence,  patience,  imagination,  hard  work  and 
our  full  diplomatic  resources  in  pursuance  of  the  Conference 


solution 


